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SENIOR MOOT 
PROBLEM      

Dictum Society, the College of Law and Justice’s student-run society, is 
proud to present the Senior Moot 2018! This competition is designed to 

provide students with an advanced level moot. This gives students an 
opportunity to develop and experiment with their advocacy skills, and 

strengthen their legal research skills. 
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Procedural Order One 

Hoffman Mechoulam Pharmaceuticals Pty Ltd (Claimant) and Alpha-Frieght Ltd (Respondent) 

are currently in a dispute, the nature of this dispute and all relevant information pertaining to the 

dispute is contained in the Statement of Agreed Facts.  

CLAIMANT and RESPONDENT have agreed to arbitrate their dispute pursuant to the ACICA 

Arbitration Rules Incorporating the Emergency Arbitrator Provisions 2011. There are no 

procedural issues in dispute. Accordingly, the parties need not reference these rules in their 

submissions and are indeed barred from doing so. 

The Statement of Agreed Facts has been agreed to be a true representation of the nature of the 

dispute and all information therein has been verified as accurate by both CLAIMANT and 

RESPONDENT.  
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Statement of Agreed Facts 

[1]  The Claimant is Hoffman-Mechoulam Pharmaceuticals Pty Ltd which is a company which 

researches and manufactures pharmaceuticals. The Claimant is incorporated in Victoria under the 

Corporations Act 2001 (Cth) and has the power to sue and be sued. 

[2]  The Respondent is Alpha-Freight Ltd a logistics company which provides interstate delivery 

and storage of goods across Australia. The Respondent is incorporated in Queensland under the 

Corporations Act 2001 (Cth) and has the power to sue and be sued.  

 

Negotiation of the Carrier Agreement 

[3]  After expanding its manufacturing of pharmaceuticals the Claimant sought a reliable carrier 

service to distribute its products to hospitals and pharmacies across Australia.  

[4]  On the 16 March 2017 Denise Nguyen, the sales manager for the Claimant met with David 

Smith, the general manager for Alpha-Freight. Also present was Jane Muller, the legal officer for 

Alpha-Freight. The meeting was conducted at Alpha-Freight’s Victorian Regional Office and 

Depot. 

[5]  In the meeting the three discussed Hoffman-Mechoulam’s need for a reliable supply chain and 

whether Alpha-Freight would be able to fulfil this. Denise Nguyen raised the issue that certain 

goods needed to be transported stored under certain conditions. For example, vaccines needed to 

be refrigerated. To allay these concerns David Smith gave a tour of Alpha-Freight’s Depot showing 

Denise Nguyen the warehouses and trucks. David Smith informed Denise Nguyen that all storage 

areas in both the trucks and warehouse can be temperature controlled if necessary. 

[6]  Following the meeting David Smith instructed Jane Muller to draft an agreement based on 

what was discussed in the meeting. The draft was sent Denise Nguyen and another meeting was 

scheduled for the 20 March 2017. 
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[7]  In the subsequent meeting on the 20 March 2017, David Smith, Christine Lee, Denise Nguyen 

and Steve Williamson signed the agreement. There is no dispute regarding the authority of the 

directors and company secretaries which signed the agreement to bind their respective companies. 

 

Transportation of Vaccines 

[8]  In preparation for the 2018 flu season Hoffman-Mechoulam produced 320,000 doses of a 

newly developed Quadrivalent Influenza Vaccine. 1000 doses of vaccine were stored in each box. 

These doses where to be distributed to hospitals in Victoria, New South Wales, South Australia, 

and Queensland by mid-April. Each dose was to be sold for $8.37 ($2,678,400 total). The 

construction of the sales contracts set out Hoff-Mechoulam would assume the risks during delivery 

as ownership would only pass the buyer when the delivery is completed. 

[9]  The vaccines needed to be stored in a refrigerated area between 2-8 degrees Celsius. Vaccines 

that are not stored between the temperatures would perish. Furthermore, the buyers of the vaccines 

would require temperature logs to certify that the vaccines had been stored between these 

temperatures throughout delivery.  

[10]  The deliveries were to be completed by the 13 April 2018. Assuming the deliveries were to 

be completed on time payment of $40,023 was to be made by the 20 April 2018. 

[11]  On the 6 April 2018 at 12:30pm, a delivery driver in the employ of Alpha-Freight picked up 

320,000 doses of Quadrivalent Influenza Vaccine from Hoffman-Mechoulam’s Manufacturing 

Plant and Warehouse. The employee failed to properly inspect the conditions of delivery. The 

goods were transported to Alpha-Freight’s Victorian Regional Office and Depot. The goods were 

stored and sorted at the depot between the 6 April 2018 until the 9 April 2018. 

[12] Between the dates of the 6 April 2018 and the 9 April 2018 the vaccines were not stored in 

a refrigerated storage area between 2-8 degrees Celsius. The Temperature Logs had not been filled 

out during this time.  
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[13] On the 9 April 2018 at 10:45am, the error regarding the handling of the vaccines and the 

failure to fill in the Temperature Logs had been discovered. Alpha-Freight’s employees moved the 

vaccines to refrigerated trucks and storage area and the Temperature Logs were filled out. At 

11:00am the vaccines left the depot and were delivered to their respective destinations. 

[14] There is no dispute that Alpha-Freight’s employees had been acting within the scope of 

their employment. 

[15] On the 12 April 2018, the deliveries made to Victoria, South Australia and New South 

Wales had been completed. The final deliveries to Queensland were expected to be completed by 

13 April 2018 at 4:30pm. The buyers soon noticed defects in the Temperature Logs and either 

refused to make payment for the vaccines or requested Hoffman-Mechoulam to remedy the 

breaches.  

 

Dispute about the Agreement 

[16] In an email sent on the 13 April 2018, Denise Nguyen demanded that Alpha-Freight 

compensate Hoffman-Mechoulam for the losses incurred.  

[17] David Smith stated Alpha-Freight would not compensate Hoffman-Mechoulam. Relying 

on the exclusion clause included within the agreement. David Smith stated that there had been 

changes made to handling procedures of employees and there should not be any future issues.  

[18] On the 21 April 2018, David Smith sent an email to Denise Nguyen informing her that 

Hoffman-Mechoulam had not made payment for the delivery of the vaccines. It is not disputed 

that Hoffman-Mechoulam has not made payment for the delivery of the vaccines. 

[19] During this time Alpha-Freight had suspended all deliveries which had been underway for 

Hoffman-Mechoulam. This included a delivery to the Greater Queensland Metropolitan Hospital 

comprising of; 

• 22,520 units of diazepam; ($3.24 per unit) 

• 11,200 units of phenoxymethylpenicillin; ($11.23 per unit) 
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• 14,080 units of cephalexin; ($5.73 per unit) 

• 8,700 units of prazosin; ($17.11 per unit) 

• 12,400 units of perindopril; ($7.32 per unit). 

Delivery was to be completed by the 4 May 2018. On completion Hoffman-Mechoulam was to 

pay Alpha-Freight $11,127 within five business days.  

 

Termination of the Carrier Agreement 

[20] On the 8 May 2018, the contract between Hoffman-Mechoulam and Alpha-Freight was 

terminated.  

[21] Despite non-delivery of the goods on the 4 May 2018, the Greater Queensland 

Metropolitan Hospital will not have any right to terminate their contract with Hoffman-

Mechoulam until 21 May 2018. In this time Hoffman-Mechoulam will have the opportunity to 

remedy their breaches by delivering the pharmaceuticals. Hoffman-Mechoulam will be unable 

manufacture the pharmaceuticals ordered by the Greater Queensland Metropolitan Hospital by the 

21 May 2018. 
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Issues for Determination 

Hoffman-Mechoulam’s Claim 

Hoffman-Mechoulam has bought a claim seeking damages and/or the return of the shipment of 

pharmaceuticals currently in the possession of the Alpha-Freight as; 

[a] Alpha-Freight breached the contract and/or was negligent performing obligations under the 

contract; 

[b] Alpha-Freight cannot rely on the Clause 4.1 as; 

i. Clause 4.1 in its proper construction does not apply to legal liability in dispute. 

[c] Alpha-Freight invalidly terminated the contract and is still bound to perform obligations 

as; 

i. Alpha-Freight repudiated the contract at the time of the purported termination; or 

ii. The termination was invalid for want of good faith. 

[d] Alpha-Freight has unlawfully detained Hoffman-Mechoulam goods and has failed to return 

those goods despite demands made by Hoffman-Mechoulam. 

 

Alpha-Freight’s Defence  

Alpha-Freight has brought a defence as; 

[a] Alpha-Freight did not breach the contract or was negligent; 

[b] Further or in the alternative, Alpha-Freight can rely on Clause 4.1 to exclude liability as; 

[i] Clause 4.1 was incorporated into the agreement; and 

[ii] Clause 4.1 in its proper construction does apply to the legal liability in dispute. 

[c] Hoffman-Mechoulam breached the contract by failing to make payment which entitled 

Alpha-Freight to validly terminate the contract under Clause 22.1; and 

[i] Alpha-Freight did not repudiate the contract. 

[d] Alpha-Freight has a valid lien over the goods until Hoffman-Mechoulam makes payment 

of all outstanding debts. 
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Exhibit One 

Extracts from the Contract between Hoffman-Mechoulam and Alpha-Freight 

Carrier Agreement 

Parties 

Hoffman-Mechoulam Pharmaceuticals Pty Ltd  

ACN: 97 678 546 194 

Address: 87 Wright Street Victoria 3297 

Contract Name: Client 

 

Alpha-Freight Ltd 

ACN:  12 983 235 129 

Address: 112 Betoota Road Queensland 4423 

Contract Name: Carrier 

 

Background 

The Carrier agrees to deliver pharmaceutical goods at the request of the Client. 

The Client agrees to pay the Carrier depending on the nature of the services rendered.  

1. Definitions 

‘Conditions of Delivery’ means the Conditions of Delivery in the EZ-Freight Form. The 

Conformation of Order will confirm the Conditions of Delivery. 

‘Dangerous Goods’ means any are substances that are corrosive, flammable, explosive, 

spontaneously combustible, toxic, oxidising or water-reactive. 

‘Day’ means any day which is not a Saturday, Sunday, or Public Holiday.  

‘Delivery Date’ means the date listed in the Confirmation of Order under Completion of Delivery. 

‘Goods’ means any items to be delivered at the request of the Client. This excludes any person or 

anything which may be regarded as dangerous goods. 
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‘Payment Rates’ means the costs in which the Client agrees to pay the Carrier for services rendered 

outlined in Schedule One – Payment Rates. 

 

2. Delivery of Goods 

2.1  The Carrier agrees to deliver goods at the request of the Client. 

2.2  The Carrier may refuse to deliver the goods prior to taking possession of the goods. The Carrier 

may arrange third party to deliver the goods at the request of the Client.  

 

3. Conditions of Delivery 

3.1 If the Client requires the goods transported in accordance with certain conditions or 

requirements the Conditions of Delivery is to be filled out and provided to the Carrier prior to the 

Carrier taking possession of the goods for delivery.   

3.2  The Carrier is to deliver goods by the delivery date. 

3.3  The Carrier is to inform the Client of any event which may delay delivery of goods.  

3.4  If the goods are deemed as being dangerous goods, the Client must inform the Carrier of the 

nature of the goods and methods of storing the goods immediately. The Carrier reserves the right 

to refuse delivery of dangerous goods at any stage if the Carrier believes the goods cannot be safely 

transported or stored. 

 

4. Carriers Liability 

4.1   The Carrier will not be liable for any loss or damage sustained by the Client in connection 

with the delivery of goods.  
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4.2  The Carrier will not be liable for any loss or damage arising from the delivery or storage 

dangerous goods. The Client agrees to indemnify the Carrier for any loss or damage sustained 

from the delivery or storage of dangerous goods.  

 

5. Insurance of Goods 

5.1  The Client may request the Carrier to provide insurance for a delivery of goods. 

 

6. Payment 

6.1  The Client is to pay the Carrier in accordance with the Payment Rates within five days after 

completion of delivery.  

… 

22. Termination 

22.1  If the Client fails to make payment in accordance with Clause 6.1 the Carrier may request 

the Client to remedy the breach by making payment. If the Client does not make payment ten days 

after this request is made the Carrier may terminate the agreement.  

22.2  If the Carrier fails to deliver the goods by the specified time in accordance with Clause 3.2 

the Client may request the Carrier to remedy the breach by completing the delivery. If the Carrier 

fails to complete the delivery within ten days after the request is made the Client may terminate 

the agreement and request the Carrier to hand over the goods. 

 

23.  Governing Law 

23.1  This agreement is to be governed by the law of Victoria.  
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24.  Severance 

24.1  Any term in this agreement contrary to law shall be severed from this agreement. 

 

25.  Dispute Resolution 

25.1  Any dispute, controversy or claim arising out of, relating to or in connection with this 

contract, including any questions regarding its existence, validity or termination, shall be resolved 

by arbitration in accordance with the ACICA Expedited Arbitration Rules. The seat of arbitration 

shall be Melbourne, Australia. The language of the arbitration shall be English. 
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Exhibit Two 

From: Jane Muller [jmuller@alphafreight.com.au] 
Sent: 17 March 2017 09:37 
To: Denise Nguyen [denisenguyen@hmpharm.com] 
Subject: Draft Carrier Agreement 
Attached Files: CarrierAggreement.pdf 
 

Dear Ms Nguyen, 

I have drafted a contract based on our meeting yesterday. 

Feel free to take your time and have it reviewed by your legal department or a lawyer. 

If everything is all good with the contract we could schedule another meeting for the 20 March 2017 at 

10:30 am to sign the contract. 

Kind Regards, 

Jane Muller, Legal Officer Alpha-Freight.  
Contact: jmuller@alphafreight.com.au 
 

 

 

From: Denise Nguyen [denisenguyen@hmpharm.com] 
Sent: 17 March 2017 10:46 
To: Jane Muller [jmuller@alphafreight.com.au] 
Subject: Draft Carrier Agreement 
 

Thanks Jane I just skimmed over the contract it looks great. I’m happy to schedule another 

meeting next Monday to sign the contract. 
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Exhibit Three 

Confirmation of Order 

Order No:  3443X 
Client No: HM-002 
Date:  04-04-2018 
 
Alpha-Freight has received your order for delivery services please retain this form as proof of the services 
and the nature of those services.  
 
Goods 
320 1x1.5x0.75 metre boxes containing Quadrivalent Influenza Vaccine. 
 
Origin 
87 Wright Street Victoria 3297 
 
Destination 
Note: Multiple Destinations 
 
Royal Victorian Hospital (95 Boxes) 
233 Panacea Street Victoria 3001 
 
Hospital of Adelaide (42 Boxes) 
10 Apollo Road SA 5003 
 
Sydney Public Hospital (73 Boxes) 
112 Asclepius Road NSW 2007 
 
NSW Private Health Centre (57 Boxes) 
5 Epione Street NSW 2443  
 
Greater Queensland Metropolitan Hospital (53 Boxes) 
117 Iaso Road Queensland 4422 
 
Completion of Delivery 
13 April 2018 
 
Conditions of Delivery 
All Items must be stored between 2-8 Degrees Celsius all throughout delivery. 
Temperature Logs must be taken every twice daily throughout delivery. Note: A Temperature Log must be 
filled out for each destination (5 total). 
 
Insurance 
None 
 
Payment 
Payment of $40,023 due on the 20 April 2018 
 
 
 
 



 
 

Page 14 of 19 

 

Exhibit Four 

From: Denise Nguyen [denisenguyen@hmpharm.com] 
Sent: 13 April 2018 10:17 
To: David Smith [dsmith@alphafreight.com.au] 
Subject: Vaccine Delivery 
 

David what the hell is going on! 

I just got off the phone with the Royal Victorian Hospital and they have told me the vaccines have 

perished and the temperature logs have not been filled out. I have emails from other hospitals saying the 

same thing. This is going to cost us $2.6 million. 

While I’m happy to keep this contract on foot and for you to continue performing deliveries Alpha-Freight 

must compensate Hoffman-Mechoulam Pharmaceuticals for breaching the contract. 

 
From: David Smith [dsmith@alphafreight.com.au] 
Sent: 13 April 2018 15:27 
To: Denise Nguyen [denisenguyen@hmpharm.com] 
Subject: Vaccine Delivery 
 

Hi Denise, 

I found out one of employees failed to properly inspect the conditions of delivery when picking up the 

vaccines from your manufacturing plant. As a result, the vaccines were not stored properly in our depot 

when we were sorting and preparing them for delivery.  

I’m sorry about the loss however Alpha-Freight will not compensate Hoffman-Mechoulam 

Pharmaceuticals. Under Clause 4.1 of the Carrier Agreement we will not be liable for any loss arising 

from the delivery of the vaccines. I assumed you had obtained insurance for all your deliveries. 

I have started to review out delivery procedures so there should be less issues in the future. I will also be 

happy to provide insurance for all future deliveries. 

Kind Regards 

 

David Smith, General Manager Alpha-Freight.  
Contact: dsmith@alphafreight.com.au 

 
From: Denise Nguyen [denisenguyen@hmpharm.com] 
Sent: 13 April 2018 13:06 
To: David Smith [dsmith@alphafreight.com.au] 
Subject: Vaccine Delivery 
 
David this is unacceptable. 
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Exhibit Five 

From: David Smith [dsmith@alphafreight.com.au] 
Sent: 21 April 2018 09:06 
To: Denise Nguyen [denisenguyen@hmpharm.com] 
Subject: Non-Payment 
 

Hi Denise, 

Yesterday payment for the Order 3443X fell due.  

Please make payment of $40,023 within the next ten days. 

If payment is not made within the next ten days Alpha-Freight may terminate the contract under Clause 

22.1 of the contract. 

Kind Regards 

David Smith, General Manager Alpha-Freight.  
Contact: dsmith@alphafreight.com.au 
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Exhibit Six 

From: David Smith [dsmith@alphafreight.com.au] 
Sent: 2 May 2018 11:11 
To: Denise Nguyen [denisenguyen@hmpharm.com] 
Subject: Suspension of Deliveries 
 

Denise 

While it is unfortunate that Hoffman-Mechoulam suffered losses when the vaccines perished but you still 

need to make payment for this delivery. It has become apparent that you are unwilling to uphold your 

obligations under the contract.  

As we both understand we have a delivery underway to the Greater Queensland Metropolitan Hospital 

due this Friday. I have put this delivery on hold and the contents of that delivery are currently being held 

at our Queensland Depot roughly 30 minutes from the Greater Queensland Metropolitan Hospital.  

If you make payment by tomorrow I will be more than willing to complete this delivery by Friday. But I 

don’t see any reason to incur any further expenses if you won’t pay for our services.  

Kind Regards 

 

 

David Smith, General Manager Alpha-Freight.  
Contact: dsmith@alphafreight.com.au 

 

From: Denise Nguyen [denisenguyen@hmpharm.com] 
Sent: 5 May 10:17 
To: David Smith [dsmith@alphafreight.com.au] 
Subject: Suspension of Deliveries 
 
Look I will be more than happy to pay you when you hold up your end of the bargain. If you 
complete the delivery to the Greater Queensland Metropolitan Hospital in accordance our 
agreement I will make payment. 
 
At this stage if you’re unwilling or unable to perform our deliveries I don’t see why we need to 
continue. If you don’t want to deliver the pharmaceuticals to the Greater Queensland 
Metropolitan Hospital then just return them so I may find someone else who can. 
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Exhibit Seven 

From: Denise Nguyen [denisenguyen@hmpharm.com] 
Sent: 8 May 08:47 
To: David Smith [dsmith@alphafreight.com.au] 
Subject: Return Shipment 
 
I just received your Termination Notice. 
 
I have made arrangements for Speedy-Deliveries to pick up our pharmaceuticals from your 
Queensland Depot and complete the delivery to the Greater Queensland Metropolitan Hospital. 
 
Please hand over the pharmaceuticals to Speedy-Deliveries when they arrive this Thursday. 
 

From: David Smith [dsmith@alphafreight.com.au] 
Sent: 8 May 2018 09:01 
To: Denise Nguyen [denisenguyen@hmpharm.com] 
Subject: Return Shipment 
 
You have $51,150 outstanding to Alpha-Freight. Unless you make payment in full I will not hand over 

your goods to Speedy-Deliveries.  

 

David Smith, General Manager Alpha-Freight.  
Contact: dsmith@alphafreight.com.au 
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Exhibit Eight 

Witness Statement: Denise Nguyen 

[1]  My name is Denis Nguyen, born 3 April 1981. I am a Director and Sales Manager of Hoffman-

Mechoulam Pharmaceuticals Pty Ltd. I made this statement on 10 May 2018. 

[2]  On the 16 March 2017, I met with David Smith to negotiate a potential contract for Alpha-

Freight to deliver pharmaceuticals to Hoffman-Mechoulam’s customers.  

[3]  I discussed Hoffman-Mechoulam’s need for a reliable supply chain.  

[4]  I remember expressing concerns that certain goods needed to be stored under certain 

conditions. David Smith suggested that we take a tour of the depot where he showed the storage 

areas in the depot and in the trucks and other delivery vehicles. He informed me that these areas 

could be temperature controlled depending on the nature of the goods. I also recall him stating 

that this was not the first time Alpha-Freight has delivered pharmaceutical goods stating that he 

was familiar with cold storage procedures.  

[5]  We returned to the office and he showed me Alpha-Freight’s online software for placing orders 

and tracking deliveries. We continued to discuss pricing and I proposed that since Hoffman-

Mechoulam would be placing so many orders Alpha-Freight could give better payment rates in 

which David Smith agreed to. 

[6]  Following the meeting I received a draft agreement from Jane Muller. I admit I only glanced 

over the agreement and did not read the agreement properly. However, David Smith did not raise 

in any meeting the Alpha-Freight did not intend to be held liable for any losses. Neither did Jane 

Muller give any notice that Clause 4.1 was in the agreement. 

[7]  In the following meeting 20 March 2017 the Agreement was signed and there were no issues 

for over a year. 

[8]  On the 4 April 2018, I placed an order for Alpha-Freight to deliver vaccines to our customers. 

I filled out the form requesting Alpha-Freight to keep the vaccines between 2-8 Degrees Celsius 

and fill out Temperature Logs.  

[9]  On the 12 April, I received calls from our purchasers that the vaccines had spoiled. This was 

a very substantial delivery in preparation for the flu season.  

[10]  Considering that Hoffman-Mechoulam suffered substantial loses I wasn’t going to make 

payment. In response Alpha-Freight suspended all deliveries and then terminated the contract. 

This included a delivery of various drugs to the Greater Queensland Metropolitan Hospital.  

[11]  Alpha-Freight is currently holding Hoffman-Mechoulam’s property hostage until we make 

payment for services they did not properly perform.  
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Exhibit Nine 

Witness Statement: David Smith 

[1]  My name is David Smith, born 27 June 1964. I am a Director and General Manager of Alpha-

Freight Ltd. I made this statement on the 11 May 2018. 

[2]  I recall sometime in March last year meeting Denise Nguyen to discuss a potential big contract. 

During this meeting I recall Denise expressing concerns about the storage procedures of certain 

pharmaceuticals. To allay these concerns, I explained to Denise that this would not be the first 

time Alpha-Freight has been required to perform deliveries of sensitive goods. I continued to 

explain that I was familiar with filling out temperature logs. I then proceeded to give a tour of the 

warehouse demonstrating that our storage areas can be temperature controlled. 

[3]  After the tour of the warehouse we went back to the office and I showed Denise Alpha-

Freight’s proprietary EZ-Freight software. EZ-Freight allows clients to post orders online and track 

their deliveries. I stated that Alpha-Freight will deliver any goods in certain conditions if the client 

requests through the EZ-Freight order form. I gave the example that if Hoffman-Mechoulam 

needed vaccines transported between 2-8 Degrees Celsius they would only need to state those 

requirements in the form.  At some stage during the meeting there was some discussion regarding 

discounted prices which I was happy to oblige. 

[4]  Following the meeting I requested Jane to draft an agreement and send it Denise for her to 

review. We then signed the agreement the following week. 

[5]  Unfortunately for Order No 3443X the contents had perished during the delivery. Denise then 

requested Alpha-Freight compensate Hoffman-Mechoulam for their losses and I refused to as 

there was no obligation to do so. Normally the client would have some form of insurance to cover 

any risks during delivery. 

[6]  The following week Hoffman-Mechoulam failed to make payment for Order No 3443X and I 

instructed Denise to make payment.  

[7]  After a few days it became apparent that Hoffman-Mechoulam was not going to make payment 

for this delivery. Therefore, I did not see any reason to incur any further expenses. There had 

been a delivery to the Greater Queensland Metropolitan Hospital which I decided to suspend, and 

the contents are currently being held at our Queensland Depot. 

[8]  On the 8 May 2018 I terminated the contract. Alpha-Freight is currently holding the contents 

of the delivery as security to ensure payment by Hoffman-Mechoulam for our services which were 

rendered. 

 


